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section of the state highway system, and providing for reimburse- 
ment of county by state for amount expended therefor, held not 
violative of Const. § 184, as it existed at time of their enactment, pro- 
hibiting the state from contracting debts for other than specified 
purposes, or of section 185, prohibiting state from assuming indebted- 
ness lof any county, or of section 187, requiring every law creating a 
debt to provide for a sinking fund for its payment. 

[Ed. Note.— For other cases, see 3 IV» -W. Va. Enc. Dig. 683, et 
seq.] 

Proceeding by W. C. Bibb, Commonwealth's Attorney, against 
the Board of Supervisors of Louisa County. Judgment for 
plaintiff, and defendant brings error. Reversed. 



NEW YORK, P. & N. R. Co. v. CHANDLER. 

Jan. 20, 1921. 

[106 S. E. 684.] 

1. Appeal and Error (§§ 525 (1), 538*)— Instructions are Not Part 
of Record unless Made So by Bill of Exceptions or Certificate. — In- 
structions are no part of the record in an action at law unless made 
so by bill of exceptions or certificate in accordance with the statu- 
tory requirements on that subject (Acts 1916, c. 416, now Code 1919, 
§ 6252; Acts 1916, c. 406, now Code 1919, § 6253), and instructions 
could not be certified after 60 days under Code 1919, § 6341, which 
authorizes selections from the record as already completed. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 603.] 

2. Carriers (§ 177 (3)*)— Loss Suffered by Reason of Delay Held 
within Carmack Amendment, Rendering Initial Carrier Liable. — Loss 
for consequential damage which shipper suffered of the whole of the 
value of potatoes by reason of his loss of the sale of them which he 
had made at a stipulated price, caused by negligent delay in the 
transportation, followed by the subsequent conversion of the goods 
by the wrongful sale of them by the terminal carrier, was within the 
operation of the Carmack Amendment (U. S. Comp St. §§ 8604a, 
8604aa) which makes 'the initial carrier liable for any loss, damage, 
or injury to such property, etc. 

[Ed. Note. — For other cases, see 15 Va.-W. Va. Enc. Dig. 155.] 
a. Carriers (§ 98*)— Liable for Damages Resulting from Delay.— If 
damage results from failure, without good cause, to deliver goods at 
their destination within a reasonable time, the carrier is liable for 
such damage, since the law implies a contract that goods shall be de- 
livered within a reasonable time in absence of special agreement. 
[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 681.] 



*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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4. Carriers (§ 123*) — Delay Held Proximate Cause of Loss from 
Subsequent Wrongful Sale by Carrier Preventing Sale by Shipper. — 

Where a delay in the transportation has caused the loss of a sale at a 
stipulated price, such delay is the proximate cause of the loss to the 
shipper of the full value of the goods, where the subsequent action 
of the carrier in the wrongful sale of the goods has prevented the 
plaintiff from himself selling the goods on the market or taking any 
other steps to minimize the damage which he has suffered. 

[Ed. Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 681.] 

5. Carriers (§ 179*) — Carmack Amendment Does Not Make Initial 
Carrier Liable for Injury by Succeeding Carrier as Warehouseman. 
—The Carmack Amendment (U. S. Comp. St. §§ 8604a, 8604aa) does 
not make the initial carrier liable for a loss of or injury to goods 
proximately caused by the conduct of a succeeding carrier while 
occupying the relationship of warehouseman. 

[Ed. Note.— For other cases, see 15 Va.-W. Va. Enc. Dig. 155.] 
fc Carriers (§ 139*)— Refusal to Receive Goods by Third Person 
to Whom Goods Were to Be Delivered on Shipper's Order Held Not 
to Render Carrier Liable Only as Warehouseman Thereafter^— Where 
shipper consigned goods to himself to be delivered to a third person 
on the shipper's order, refusal of such third person to receive the 
goods when he had no* written order from the shipper authorising 
delivery to him did not terminate carrier's liability as a carrier, or 
render it only liable as a warehouseman thereafter, since on such re- 
fusal the shipper became the unconditional consignee, and as such 
was entitled to notice of arrival of the goods and a reasonable time 
thereafter within which to make other disposition thereof so as to 
have them taken from the carrier's hands. 

[Ed. Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 681.] 

7. Carriers (§ 185 (3)*)— Finding that Consignee Had Not a Rea- 
sonable Time to Dispose of Goods Sustained. — In an action to re- 
cover the value of potatoes shipped by 'plaintiff and wrongfully sold 
by terminal carrier, which defendant claimed was holding them as a 
warehouseman, evidence held sufficient to sustain finding that four 
days given plaintiff within which to make disposition of the goods 
at point of destination was not a reasonable time, and defendant was 
not absolved from liability as carrier. 

[Ed. Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 682.] 

8. Carriers (§ 104*)— Finding of Unreasonable Delay in Transporta- 
tion Sustained'. — Evidence held sufficient to support a finding that 
there was unreasonable delay in the transportation of potatoes, and 
that such delay caused the loss of a sale thereof by the shipper. 

[Ed. Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 681.] 

9. Carriers (§ 104*)— Burden on Carrier to Explain Unusual Delay 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Shown by Evidence. — When evidence of unusual delay is adduced, a 
prima facie case of negligence is made out, and the burden then de- 
volves on the carrier to explain the delay, and to show it arose from 
some other cause than the defendant's negligence, or that of its agents 
or servants. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 678.] 

10. Carriers (§ 158 (3)*) — Damages for Delay in Shipment Held 
Property Estimated by Jury in Case Where Bill of Lading Provided 
How Loss Should Be Computed. — Where shipper lost sale of goods 
under contract through carrier's negligent delay as to a shipment 
wrongfully sold by the carrier, the jury properly estimated the dam- 
ages on the basis of the price the shipper was to receive under the 
contract of sale, instead of following the general rule that the measure 
of damages for loss of entire value of goods occasioned by delay in 
transportation is the market value of the goods at destination when 
delivery should have been made, plus other proximate damage, where 
the contract price was less than the market price, though bill of lad- 
ing provided that loss should be computed on basis of value of prop- 
erty at place and time of shipment. 

[Ed. Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 680.] 
On Petition for Rehearing. 

11. Carriers (§ 157*) — Provision in Bill of Lading as to Liability 
after Notice of Arrival of Goods Held Not to Change Rule under 
Carmack Amendment. — A provision in a bill of lading, "Property not 
removed by the party entitled to receive it within 48 hours (exclusive 
of legal holidays) after notice of its arrival has been duly sent or 
given may be kept in .car, depot, or place of delivery of the carrier, 
or warehouseman, subject to a reasonable charge for storage and to 
carrier's responsibility as warehouseman only," held not to change 
the established rule that, where the goods are not accepted, the 
liability of the carrier as carrier under the Carmack Amendment 
does not cease until the expiration of a reasonable time for the re- 
moval of the goods after the giving of the notice to the party entitled 
to receive them, especially where the Carmack Amendment, as 
amended by the first Cummins Amendment (U. S. Comp. St. § 8592, 
8604a), was in effect. 

[Ed. Note. — For other cases, see 16 Va.-W. Va. Enc. Dig. 247.] 

Error to Circuit Court, Northampton County. 

Action by J. W. Chandler against the New York, Philadel- 
phia. & Norfolk Railroad Company. Judgment for plaintiff, 
and defendant brings error. Affirmed. 

Jas. G. Martin, of Norfolk, for plaintiff in error. 
Mapp & Mapp, of Accomac, for defendant in error. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



